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G i g i t a l  Radio  C o r p o r a t i o n  

1 .  An a g e n c y ' s  d e t e r m i n a t i o n  o f  whe the r  a 
p r o p o s a l  is  i n  t h e  c o m p e t i t i v e  r a n g e  is a 
matter o f  agency  d i s c r e t i o n  which w i l l  no t -  
be d i s t u r b e a  a b s e n t  a c iear  showing t h a t  t h e  
d e t e r m i n a t i o n  lacked.  a r e a s o n a b l e  bas i s .  
Pioreover , a p r o t e s t e r ' s  mere d i s a g r e e m e n t  
w i t h  t h e  a g e n c y ' s  judgment  d o e s  n o t  meet i ts  
burden  of p r o v i n g  t h a t  t h e  e v a l u a t i o n  of 
p r o p o s a l s  a n a  c o m p e t i t i v e  r a n g e  d e t e r m i n a -  
t i o n  were u n r e a s o n a b l e .  

-. 

2. Review o f  r e c o r d  shows t h a t  agency  t e c h n i c a l  
e v a l u a t i o n  was f a i r ,  r e a s o n a b l e  and c o n s i s -  
t e n t  w i t h  major e v a l u a t i o n  c r i t e r i a  set  
f o r t h  i n  t h e  r e q u e s t  f o r  p r o p o s a l s  ( R F P ) .  
Although agency  g a v e  g r e a t e r  emphas i s  t o  o n e  
s u b f a c t o r  t h a n  p r o v i d e d  f o r  by t h e  e v a l u a -  
t i o n  scheme i n  t h e  RFP, recora i n d i c a t e s  
t h a t  t h e  change  i n  t h e  r e l a t i v e  impor t ance  
o f  t h e  s u b f a c t o r  was n o t  p r e j u d i c i a l  t o  
protester. 

3 .  A l l e g a t i o n  t h a t  agency  s h o u l d  have  p r o v i d e d  
o f f e r g r s  w i t h  g r e a t e r  d e t a i l  c o n c e r n i n g  t h e  
e x p e c t e d  manner o f  compl i ance  w i t h  t h e  
r e q u e s t  f o r  proposals '  r e q u i r e m e n t s  f o r  a 
r e s e a r c h  deve lopmen t  e f f o r t  i s  d e n i e d  s i n c e  
t h e r e  is no  r e q u i r e m e n t  t h a t  t h e  agency  
p r e c i s e l y  s p e c i f y  t h e  manner i n  which 
offerors  are t o  p e r f o r m  ana  t h e  KFP 
c l e a r l y  s e t  f o r t h  t h e  c a p a b i l i t i e s  and 
c h a r a c t e r i s t i c s  of t h e  p r o d u c t  t o  be  
d e v e l o p e d .  

4. P r o t e s t  a l l e g i n g  t h a t  agency  c o n a u c t e d  
p rocuremen t  i n  baa f a i t n l i s  d e n i e d  where 
agency  a c t i o n s  which form tne b a s i s  of t h e  
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protester ' s  compla in t - - such  a s  n o t  conduc t -  
i n g  t h e  p r o c u r e m e n t  u n d e r  t h e  section 8 ( a )  
prograin--are n o t  found imprope r .  

D i y i t a l  Radio C o r p o r a t i o n  ( D I R A D )  p ro t e s t s  i t s  
e x c l u s i o n  f rom t h e  c o m p e t i t i v e  r a n g e  u n d e r  request f o r  
p r o p o s a l s  (KFP) bo. N62269-84-R-0032 i s s u e d  by t h e  
Depar tment  o f  t h e  Navy. The HFP was f o r  a c o s t - p l u s - f i x e d  
f e e  r e s e a r c h  and  d e v e l o p m e n t  c o n t r a c t  f o r  t h e  d e s i g n  and 
deve lopmen t  of a d i g i t a l  sonobuoy r e c e i v e r  f o r  u s e  i n  
h a v a l  a i r c r a f t  engaged  i n  a n t i - s u b m a r i n e  w a r f a r e .  D I R A D  
c o n t e n d s  t h a t  t h e  Navy ' s  t e c h n i c a l  e v a l u a t i o n  o f  D I R A D ' s  
p r o p o s a l  was u n r e a s o n a b l e  and t h a t  t h e  tiavy f a i l e d  t o  
a a h e r e  t o  t h e  e v a l u a t i o n  scheme se t  f o r t h  i n  t h e  RFP. 
DIRAD a r g u e s  t h a t  t h e  r iavy ' s  a c t i o n  i n  e x c l u d i n g  i t  from 
t h e  c o m p e t i t i v e  r a n g e  was a r b i t r a r y  and i n  bad f a i t h  and 
c o n t e n d s  t h a t  it is e n t i t l e d  t o  r e c o v e r  i t s  proposal 
p r e p a r a t i o n  e x p e n s e s .  

W e  d e n y  t h e  p ro t e s t  and  t h e  claim. 

The REP was i s s u e d  o n  F e b r u a r y  7, 1384 and speci- 
f i e d  a c l o s i n g  d a t e  o f  March 23, 1984. F o u r  p r o p o s a l s  
were r e c e i v e a .  The t e c h n i c a l  proposals were e v a l u a t e d  by 
a team of s e v e n  e n g i n e e r s  which  compr i sed  t h e  source 
s e l e c t i o n  b o a r d  (SSB) .  The scores a s s i g n e d  t o  t h e  
t e c h n i c a l  p r o p o s a l s  and t h e  p r o p o s e d  costs  were as 
f o l l o w s :  

Tec h n i c a 1 Tota l  E s t i m a t e d  
bcore cost 

H a z e l t i n e  86 . 1 2  a36,657 
Rockwel l  C o l l i n s  85.86 545,741 
LIRilG 68.41 489,070 
R e s d e l  63.53 1,225,943 

The SSB d e t e r m i n e d  t h a t  t h e  proposals s u b m i t t e d  
by bIWD and Resdel s h o u l d  be d e c l a r e d  t e c h n i c a l l y  
u n a c c e p t a b l e  s i n c e  a complete r e w r i t i n g  o f  t h e i r  pro- 
posals was n e c e s s a r y  t o  r e n d e r  them c o m p e t i t i v e .  I n  
m i d - J u l y ,  Resdel  was e l i m i n a t e d  b e c a u s e  o f  i t s  h i g h  cost 
and l o w  t e c h n i c a l  s t a n a i n g .  Howgver, s i n c e  D I H H D  
a p p a r e n t l y  met t h e  HFP's minimum t e c h n i c a l  r e q u i r e m e n t s  
ana  a l so  o f t e r e a  t h e  lowest p r i c e ,  it was d e c i d e d  n o t  t o  
e l i m i n a t e  t h e  f i r m  f rom t h e  c o m p e t i t i o n  a t  t h a t  t i m e .  
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S u b s e q u e n t l y ,  t h e  SSB a g a i n  rev iewed t h e  proposals 
and  d e t e r m i n e d  t h a t  DIRAD had ,no r e a s o n a b l e  c h a n c e  of 
b e i n g  selected f o r  award. 
t e c h n i c a l  s t a n d p o i n t ,  DIRAD's proposal was c o n s i d e r a b l y ,  
weaker  t h a n  t h e  t w o  other proposals and it d i d  n o t  a p p e a r  
possible t h a t  OIRAD c o u l d  a p p r e c i a b l y  improve i t s  
t e c h n i c a l  score. By l e t t e r  dated September  7 ,  1984,  t h e  
Navy a d v i s e d  DIRAD t h a t  i t  was e l i m i n a t e d  from t h e  
c o m p e t i t i v e  r a n g e .  The Navy conduc ted  d i s c u s s i o n s  w i t h  
Hockwell C o l l i n s  and h a z e l t i n e  and on  September  12,  1984 ,  
awarded a c o n t r a c t  t o  K o c K w e l l  C o l l i n s  i n  t h e  amoun t  o f  
$450,000.  

The Navy s ta tes  t h a t  f rom a 

The Navy i n d i c a t e s  t h a t  t h e  sonobuoy r e c e i v e r  b e i n g  
d e v e l o p e d  unde r  t h e  c o n t r a c t  is used  t o  r e c e i v e  and  
demodu la t e  r a d i o  s i g n a l s  t r a n s m i t t e d  by sonobuoy ( b u o y s  
d e p l o y e d  a t  sea which u t i l i z e  a n  acoust ic  s e n s o r  t o  h e l p  
detect t h e  p r e s e n c e  of u n d e r w a t e r  t a r g e t s )  and t h e n  
i n t e r f a c e s  w i t h  t h e  a c o u s t i c  s i g n a l  p r o c e s s o r  i n  t h e  
a i r c r a f t  t o  h e l p  d e t e r m i n e  t h e  i d e n t i t y  and l o c a t i o n  of 
enemy submar ines .  The Navy s ta tes  t h a t  t h i s  r e c e i v e r  w i l l  
d i f f e r  f rom e x i s t i n g  sonobuoy r e c e i v e r s  i n  t w o  key  
r e s p e c t s .  F i r s t ,  t h e  s t a t e m e n t  of work ( S O W )  requires 
a n  a l l  d i g i t a l  r e c e i v e r  capable of d i g i t a l  p r o c e s s i n g  and 
second ,  a s i g n i f i c a n t  i n c r e a s e  i n  c h a n n e l  c a p a c i t y .  I n  
a d d i t i o n ,  t h e  Navy i n d i c a t e s  t h a t  t h e  RFP r e q u i r e d  t h a t  
v e r y  h i g h  s p e e d  i n t e g r a t e d  c i r c u i t s  t e c h n o l o g y  (VHSIC) b e  
c o n s i d e r e d  and  a l t h o u g h  n o t  e x p l i c i t l y  se t  f o r t h  i n  t h e  
RFP, t n e  Navy s ta tes  t h a t  it d i d  n o t  b e l i e v e  t h a t  t h e  
above  two r e q u i r e m e n t s  c o u l d  b e  a c h i e v e d  w i t h o u t  employing 
t h i s  t e c h n o l o g y .  

The HPP p r o v i d e d  t h a t  p r o p o s a l s  w i l l  b e  e v a l u a t e d  on  
t h e  bas i s  o f  " ( 1 )  T e c h n i c a l  Approach, (2) E x p e r i e n c e ,  ( 3 )  
Management and (4) Cost, w i t h  major emphas i s  b e i n g  p l a c e d  
on t h e  o f f e r o r ' s  t e c h n i c a l  approach ."  The s p e c i f i c  
cr i ter ia  to  be used  i n  t h e  e v a l u a t i o n ,  i n  d e c r e a s i n g  order 
of i m p o r t a n c e ,  were l i s ted  as f o l l o w s :  

1 .  T e c h n i c a l  Approach 

A. Soundness  o f  a p p r o a c h  
B. Compliance w i t h  r e q u i r e m e n t s  
C.  Under s t and ing  t h e  problem 

- 3 -  



B-2 1644 1 

2. E., . - ,er ience 

A, E x p e r i e n c e  i n  s imilar / re la ted f i e l d s  
B. P e r s o n n e l  a s s i g n e d  . 

3 .  Management 

A.  Resources a l loca ted  

4 .  cost 

The  Navy i n d i c a t e s  t h a t  t h e  a c t u a l  e v a l u a t i o n  p l a n  
c- l o y e a  by :he SSB a id  n o t  precisely mirror t h e  scheme 
: f o r t h  i t h e  R F P .  The  Navy s ta tes  t h a t  t h e  emphas i s  

ng t h e  f o u r  major e v a l u a t i o n  f a c t o r s  was i n  a c c o r d a n c e  
kc -h  t h e  HFP's e v a l u a t i o n  p l a n .  However, t h e  s u b f a c t o r s  
u i I d e r  T e c h n i c a l  Approach were n o t  i n  t h e  proper sequence .  
T h e  Navy i n d i c a t e s  t h a t  " U n d e r s t a n d i n g  t h e  problem" s h o u l d  
have  been  l i s t e d  f i r s t ,  rather t h a n  l a s t ,  w i t h  t h e  remain-  
i n g  subfac tors  each d r o p p i n g  down a p o s i t i o n .  The Navy 
a r g u e s  t h a t  t h i s  d e v i a t i o n  was i n a d v e r t e n t ,  was n o t  
p r e j u d i c i a l  and was n o t  so inaterial  as t o  r e q u i r e .  
n o t i f i c a t i o n  t o  o f f e r o r s  i n  a n  RFP amendment. 

I n  e v a l u a t i n g  I2IIU.ID's t e c h n i c a l  proposal,  t h e  SSB 
s p e c i f i c a l l y  i d e n t i f i e d  e i g h t  ma2or d e f i c i e n c i e s .  The 
Navy d e t e r m i n e d  t h a t  t h e  f r o n t  end d e s i g n  proposed by 
U I R A D  w a s  c o s t l y ,  power consuming and r i s k y .  The Navy 
s t a t e s  t h a t  D I R i l D ' s  r e s p o n s e  t o  VhSIC d e s i g n  and a p p l i c a -  
t i o n  and  i ts  r e s p o n s e  t o  t h e  R F P ' s  r e q u i r e m e n t  f o r  a 
r e l i a b i l i t y  and m a i n t a i n a b i l i t y  program was weak. A l s o ,  
t h e  Navy i n d i c a t e s  t h a t  DIRAD's proposed d e s i g n  p r o v i d e s  
for  o n l y  20  of t h e  99  o u t p u t  c h a n n e l s  w h i c n  were r e q u i r e d  
by t h e  KFP. F u r t h e r ,  t h e  Navy c o n c l u d e d  t h a t  DIRAD's 
d e t e r m i n a t i o n  t o  c o n d u c t  a computer s i m u l a t i o n  ra ther  
t h a n  v a l i d a t e  p e r f o r m a n c e  t h r o u g h  t h e  u s e  of a p a r t i a l  
p r o t o t y p e  was u n s a t i s f a c t o r y .  A d d i t i o n a l  d e f i c i e n c i e s  
were a l so  n o t e d  and  t h e  Navy s ta tes  t h a t ,  u n d e r  t h e  
c i r c u m s t a n c e s ,  DIRAD had no  r e a s o n a b l e  c h a n c e  o f  b e i n g  
selected f o r  award and  was t h e r e f o r e  p r o p e r l y  e x c l u d e d  
from t h e  c o m p e t i t i v e  r a n g e .  

DIRAI)  d i s a g r e e s  w i t h  t h e  N a v y ' s  t e c h n i c a l  e v a l u a -  
t i o n .  uIHAD c o n t e n a s  t h a t  i t s  f r o n t  end d e s i g n  was n o t  
f a t a l l y  flawed and t h a t  t h e  49 c h a n n e l  c a p a b i l i t y  c o u l d  DE? 
o b t a i n e d  by a simple a d j u s t m e n t  which would n o t  r e q u i r e  a 
major r e u e s i g n  e f f o r t .  A l though  D I M  acknowledges  t h a t  
i t  d i d  n o t  deal  w i t h  VHSIC t e c h n o l o g y  i n  i t s  proposal,  
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D I R A D  a r g u e s  t h a t  t h e  RFP d i d  n o t  require t h a t  t h i s  
t e c h n o l o g y  be employed and t h a t  t h e  Navy s h o u l d  have  
s ta ted  i n  t h e  RFP i t s  b e l i e f  t h a t  a c o n t r a c t o r  which  d i d  
n o t  employ t h i s  t e c h n o l o g y  c o u l d  n o t  s a t i s f a c t o r i l y  per- 
form. A l s o ,  G I R A D  c o m p l a i n s  t h a t  t h e  Navy ' s  r e j e c t i o n  d f  
d i g i t a l  compute r  s i m u l a t i o n  was improper s i n c e  t h i s  method 
is  w i d e l y  accepted. Aga in ,  D I H A D  a r g u e s  t h a t  i f  t h e  Navy 
e x p e c t e d  a p a r t i a l  p r o t o t y p e  t o  be d e v e l o p e d ,  t h i s  s h o u l d  
have  been  stated i n  t h e  RFP.  A d d i t i o n a l l y ,  D I R A D  a r g u e s  
t h a t  i n  v a r i o u s  other areas t h e  Navy d i d  n o t  c l e a r l y  
r e v i e w  i ts  proposea d e s i g n  and downgraded i t s  p r o p o s a l  fo r  
n o t  complying  w i t h  r e q u i r e m e n t s  t h a t  were n o t  c l e a r l y  se t  
f o r t h  i n  t h e  RFP. D I R A D  c o n t e n d s  t h a t  t h e  a e l a y  be tween 
t h e  Navy ' s  i n i t i a l  e v a l u a t i o n  and t h e  f i n a l  decision t o  
e x c l u d e  U I U D  d e m o n s t r a t e s  t h a t  t h e  proposal was 
a c c e p t a b l e  a n a  e v i d e n c e s  t h e  Navy ' s  oad f a i t h  i n  e x c l u d i n g  
t h e  f i r m  froin t h e  c o m p e t i t i v e  r a n y e .  

D I M D  a l so  a r g u e s  t h a t  t h e  i\lavy's u s e  of a n  e v a l u a -  
t i o n  scheme which d i f f e r e d  from t h a t  se t  f o r t h  i n  t h e  HFP 
was p r e j u d i c i a l .  D I M D  c o n t e n d s  t h a t  t h e  emphas i s  i n  i t s  
proposal was i n t e n d e d  t o  d e m o n s t r a t e  t h e  " s o u n d n e s s  of i ts  
approach"  and haa t h e  r e l a t i v e  w e i g h t i n g  o f  t h e  t e c h n i c a l  
s u b f a c t o r s  been  p r e s e n t e d  i n  t h e  o r d e r  which t h e  Navy 
u l t i m a t e l y  usea, D I R A D ' s  proposal would have  h a a  a v a s t l y  
d i f f e r e n t  emphasis. 

F i n a l l y ,  D I R A D  raises s e v e r a l  i s s u e s ,  which ,  i n  i ts 
view,  d e m o n s t r a t e  t h a t  t h e  Navy c o n d u c t e d  t h i s  p rocuremen t  
i n  bad f a i t h .  D I R A D  c o n t e n d s  t h a t  t h e  Navy ' s  d e n i a l  o f  
i ts request t o  have  t h i s  p r o c u r e m e n t  c o n d u c t e d  u n d e r  t n e  
Smal l  B u s i n e s s  A d m i n i s t r a t i o n ' s  8 ( a )  program a e m o n s t r a t e s  
t h a t  t h e  Navy i n t e n d e d  t o  e x c l u d e  D I K A U .  DIRAD a r g u e s  
t h a t  t h e r e  w a s  d i s p a r i t y  i n  t h e  p o i n t  scores o f  t h e  
t e c h n i c a l  e v a l u a t o r s  and a l l e g e s  t h a t  t h e  d i s c r e p a n c i e s  
are e v i d e n c e  of bias .  A l s o ,  D I R A D  c o m p l a i n s  t h a t  t h e  Navy 
i m p r o p e r l y  d e l a y e d  n o t i f y i n g  DIRAD o f  i ts  e x c l u s i o n  from 
t h e  c o m p e t i t i v e  r a n g e  and t h e r e b y  p r e c l u d e d  a n  e f f e c t i v e  
protest  by DIRAD. .. 

i n g  o f f i c i a l s  e n j o y  a r e a s o n a b l e  d e g r e e  o f  d i s c r e t i o n  i n  
t h e  e v a l u a t i o n  o f  proposals f o r  a c c e p t a b i l i t y ,  and t h i s  
O f f i c e  w i l l  riot s u b s t i t u t e  i ts  judgment  f o r  t h a t  of a 
p r o c u r i n g  agency  by making a n  i n d e p e n d e n t  d e t e r m i n a t i o n  
u n l e s s  t h e  a g e n c y ' s  a c t i o n  is shown t o  be a r b i t r a r y  o r  i n  
v i o l a t i o n  of p r o c u r e m e n t  s t a t u t e s  or  r e g u l a t i o n s .  Laser 
P h o t o n i c s ,  I n c . ,  B-214356, O c t .  2 9 ,  1964, 84-2 CPD 11 470.  
T h u s ,  w e  w i l l  n o t  d i s t u r b  a n  a g e n c y ' s  i n i t i a l  d e t e r m i n a -  
t i o n  of w h e t h e r  a proposal is  i n  t h e  c o m p e t i t i v e  r a n g e  

Our d e c i s i o n s  have  c l e a r l y  e s t a b l i s h e d  t h a t  c o n t r a c t -  
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a b s e n t  clear e v i d e n c e  t h a t  t h e  d e t e r m i n a t i o n  l a c k e d  a 
r e a s o n a b l e  b a s i s .  Leo Kanner  Associates, B-213S20, 
Mar. 13, 1984, 84-1 CPD 11 299. I n  t h i s  r e g a r d ,  a 
protester ' s  mere d i s a g r e e m e n t  w i t h  t h e  a g e n c y ' s  judgment  
does n o t  meet i t s  burden  of p r o v i n g  t h a t  t h e  e v a l u a t i o n s f  
proposals and c o m p e t i t i v e  r a n g e  a e t e r m i n a t i o n  were 
u n r e a s o n a b l e .  SETAC, I n c . ,  (52 Comp. Gen. 577 (1983), 83-2 
CPD 11 121. 

G e n e r a l l y ,  pro2osals t h a t  are  t o  b e  c o n s i d e r e d  
w i t h i n  t h e  c o m p e t i t i v e  r a n g e  are  t h o s e  w h i c h  a re  
t e c h n i c a l l y  acceptable or  r e a s o n a b l y  s u s c e p t i b l e  of b e i n g  
made acceptable--that is proposals w h i c h  have  a r e a s o n a b l e  
c h a n c e  of b e i n g  selected for  award. D-K Associates, I n c . ,  
B-213417, A p r .  9, 1984, 84-1 CPL, V 396. Even a proposal 
w h i c h  is t e c h n i c a l l y  a c c e p t a b l e  inay be e x c l u d e d  f r o m  t h e  
c o m p e t i t i v e  r a n g e  i f ,  r e l a t i v e  t o  a l l  proposals r e c e i v e d ,  
i t  does n o t  s t a n d  a r ea l  c h a n c e  f o r  award.  H i t tman  
Associates, I n c . ,  6 0  Coinp. Gen. 120 (1980), 80-2 CPD 
11 437. 

I n i t i a l l y ,  w e  p o i n t  o u t  t h a t  w e  f i n d  D I F U D ' s  a l l e g a -  
t i o n s  c o n c e r n i n g  t h e  adequacy  and c l a r i t y  o f  t h e  HFP 
r e q u i r e m e n t s  t o  be  w i t h o u t  merit. D I R A D ,  i n  e t f e c t ,  is 
a r g u i n g  t h a t  i t s  proposal woula have  been  a i f f e r e n t  i f  t h e  
Navy had more p r e c i s e l y  d e f i n e d  how it  e x p e c t e d  o f f e r o r s  
t o  comply w i t h  t h e  R E P ' S  r e q u i r e m e n t s .  I n  t h i s  r e g a r d ,  
D I R A D  a r g u e s ,  f o r  example ,  t h a t  t h e  Navy ' s  e x p e c t a t i o n s  
r e g a r d i n g  t h e  a p p l i c a t i o n  o f  V t i S I C  t e c n n o l o g y  and t h e  u s e  
o f  a p a r t i a l  p r o t o t y p e  ra ther  t h a n  a computer s i m u l a t i o n  
s h o u l d  have  been  e x p l i c i t l y  Stated i n  t h e  RFP. 

Our d e c i s i o n s  r e c o g n i z e ,  however ,  t h a t  where ,  
as  here,  t h e  c o n t r a c t  is a research and deve lopmen t  
p r o j e c t  and t h e  RFP's r e q u i r e m e n t s  are  p e r f o r m a n c e  
o r i e n t e d ,  t h e  govern inent  is i n v i t i n g  i n n o v a t i v e  and 
i n a e p e n d e n t  a p p r o a c h e s  t o  t h e  p e r f o r m a n c e  r e q u e s t e d .  
Memorex Corp., B-212660, Feb. 7, 1984, 84-1 C P D  
11 153. Al thougn  D I M D  may have  preferred t h a t  t h e  Navy 
p r o v i d e  a d d i t i o n a l  i n f o r m a t i o n  and added d e t a i l  p r i o r  t o  
s u b m i t t i n g  i t s  proposal,  t he re  is no  r e q u i r e m e n t  t h a t  t h e  
Navy p r e c i s e l y  s p e c i f y  t h e  manner i n  w h i c h  o f f e r o r s  are  to  
f u l f i l l  t h e  r e q u i r e a  t a sks .  I n  our v i e d ,  t h e  RFP c l e a r l y  
se t  f o r t h  t h e  c a p a b i l i t i e s  and  character is t ics  t h a t  t h e  
ivavy s o u g h t  t o  a c n i e v e  i n  t h e  d i g i t a l  sonobuoy r e c e i v e r  
w h i c h  is o e i n g  d e v e l o p e d .  T h e  f a c t  t h a t  D I R A D ' s  r e s p o n s e  
i n  soine areas  a i f f e r e a  from w h a t  t h e  Navy e x p e c t e d  to 
r e c e i v e  does n o t  r e n d e r  t h e  H k ' P ' s  r e q u i r e m e n t s  vague  or 
a m b i y u o u s .  
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Concerning the Navy's evaluation of proposals, DItckD, 
in our view, has not established that the Navy's technical 
conclusions were unreasonable. The Navy indicates that 
DIRAD's proposal was technically deficient in several 
areas and stood no real chance of being selected for 
award. The Navy found that DIRAD's proposed design was 
deficient and although DIKAD argues that the aesign could 
have been improved, an agency's technical evaluation is 
dependent upon the information furnishea in the proposal 
and the burden is upon the offeror to submit an initial 
proposal that is aaequately written. harvin Engineerin9 - Co., B-214889, July 3 ,  1984, 84-2 CPD 9 1s. Although a 
basic goal of negotiation is to point out deficiencies so 
that offerors in the competitive range may revise their 
proposals, there is no obligation on the Navy's part to 
conauct discussions with an offeror whose initial proposal 
is so deficient that it is excluded from the competitive 
range. Informatics, Inc., B-194426, July 2, 1980, 80-2 
CPD 11 8. 

. 

Here, we conclude that the Navy's technical 
criticisms of DIRAD's proposal are valid and despite 
DIRHD's assertions to the contrary, these deficiencies 
could not have been easily rectifiea. There is no 
question that the proposal was downgraded for aeviations 
and material omissions as to what the agency required. 
Therefore, we agree that the Navy could reasonaoly 
determine that DIUD's proposal stood no real chance of 
being selected for award. Based on the record, we are 
unable to conclude that the Navy's determination to 
exclude D I W D  from further conslaeration was improper. 

In adaition, our review of the record shows that the 
Navy's technical evaluation was consistent with the 
evaluation factors set forth in the kFP. The RFP 
indicated that an offeror's technical approach would be 
given tne most weight and the Navy aid follow this 
evaluation scheme. hhile we recognize that the Navy 
emphasized "Understanding the problem" as the most 
important subfactor under technical approach and that the 
RFP indicated it would be the least important of the three 
subfactors that were listed, we do not believe DIRAD was 
materially prejudiced by this error. See ORI, Inc., 
B-215775, Mar. 4, 1985, 85-1 CPD W 266.  

The record indicates that the Navy rescored the 
proposals assigning the weights-in a manner which more 
accurately reflects the HFP's stated evaluation scheme. 
The rescoring of the proposals snows that DIRAD's overall 
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score does n o t  a p p r e c i a b l y  i n c r e a s e  when compared t o  t h e  
scores f o r  proposals s u b m i t t e d  by  H a z e l t i n e  and Rockwell  
C o l l i n s .  Also, t h e  d e f i c i e n c i e s  n o t e d  by t h e  Navy, such '  
a s  D I R A D ' s  a d m i t t e d  f a i l u r e  t o  c o n s i d e r  VHSIC t e c h n o l o g y  
ana  a p r o p o s e d  d e s i g n  which would n o t  p r o v i d e  f o r  t h e  99 
c h a n n e l  c a p a b i l i t y  requirea ny t h e  RFP, are  based  o n  
t h e  e v a l u a t i o n  of i n f o r m a t i o n  D I M D  p r o v i d e d  w i t h  i t s  
proposal. Al though  D I H A D  a r g u e s  t h a t  i t  would have  
changed i t s  a p p r o a c h ,  t h e r e  is  n o  i n d i c a t i o n  t h a t  i ts  
a f f i r m a t i v e  r e s p o n s e  i n  t h e s e  areas would have  d i f f e r e d  
had D I W O  been  a a v i s e d  of t h e  change  i n  t h e  r e l a t i v e  
in ipo r t ance  o f  t h e  s u b f a c t o r .  A c c o r d i n g l y ,  w e  do n o t .  
b e l i e v e  t h a t  t h e  Navy ' s  m i s a p p l i c a t i o n  o f  t h e  s u b f a c t o r s  
u n d e r  t e c h n i c a l  a p p r o a c h  was p r e j u d i c i a l  and  w e  see no 
r e a s o n  t o  d i s t u r b  t h e  Navy ' s  d e t e r m i n a t i o n  t o  e x c l u d e  
D' IKkl )  f rom t h e  c o m p e t i t i v e  r a n g e .  

The r e m a i n i n g  i s s u e s  raised by D I R A D  d o  n o t  s u b s t a n -  
t i a t e  DIRkD's claim t h a t  t h e  Navy c o n u u c t e d  t h i s  procure- 
ment  i n  b a a  f a i t h .  A l though  D I R A D  alleges t h a t  t h e  Navy's 
f a i l u r e  t o  c o n d u c t  t h i s  p r o c u r e m e n t  u n d e r  s e c t i o n  8 ( a )  of 
t h e  S m a l l  B u s i n e s s  A c t  d e m o n s t r a t e s  t h a t  t h e  Navy i n t e n d e d  
t o  e x c l u d e  D I K A D  from t h e  c o m p e t i t i o n ,  a c o n t r a c t i n g  
o f f i c i a l  i s  a u t h o r i z e d ,  t o  l e t  c o n t r a c t s  u n d e r  s e c t i o n  8 ( a )  
" i n  h i s  d i s c r e t i o n "  and a a e c i s i o n  n o t  t o  set a s i d e  a 
p a r t i c u l a r  p r o c u r e m e n t  d o e s  n o t ,  by i t s e l f ,  c o n s t i t u t e  
e v i d e n c e  of bad f a i t h .  Ebonex, In;., 8-213023, May 2, 
1484, b4-1 CPD 11 445.  

F u r t h e r m o r e ,  w e  see no e v i d e n c e  i n  t h e  b a v y ' s  s c o r i n g  
ot proposals  which r e f l e c t s  b i a s  o r  bad f a i t h  on  t h e  p a r t  
o f  t h e  e v a l u a t i o n  p a n e l .  R e l a t i v e l y  low s c o r i n g  by o n e  
member of a n  e v a l u a t i o n  p a n e l  does n o t  e s t a b l i s h  t h a t  t h e  
meinber was b i a s e d .  Mar t in-Miser  Associates, B-208147, 
A p r .  8 ,  1983, b3-1 CPD lj 373. I n  a d a i t i o n ,  w e  have  
l o n g  r e c o g n i z e d  t h a t  it is n o t  u n u s u a l  f o r  i n d i v i d u a l  
e v a l u a t o r s  t o  reach d i s p a r a t e  c o n c l u s i o n s  when j u d g i n g  - 
compe t ing  proposals s i n c e  b o t h  o b j e c t i v e - a n d  s u b j e c t i v e  
judginents  are i n v o l v e d .  See Bunker  Ramo Corp., 56 Comp. 
Gen. 712 (1977), 77-1 CPD 427, a f f i r m e d ,  a-187645, 
Aug. 1 7 ,  1977, 77-2 CYD 11 124; h e s t e r n  E n g i n e e r i n g  and 
S a l e s ,  Co., B-205464, S e p t .  27, 1982, 82-2 C P D  li 277. 
T h e r e  is no e v i d e n c e  i n  t h e  r e c o r d  which i n d i c a t e s  t h a t  
t h e  s c o r i n g  by t h e  t e c h n i c a l  e v a l u a t i o n  p a n e l  r e f l e c t s  
a n y t h i n g  o t h e r  t h a n  t h e i r  r e a s o n a b l e  judgment  a s  t o  the 
merits o f  D I M D ' s  proposal. 

- 

F i n a l l y ,  w e  ao n o t  a g r e e  w i t h  DIRAD t h a t  t h e  Navy 
d i d  n o t  p r o m p t l y  n o t i f y  D I R A D  of i t s  e x c l u s i o n  f rom t h e  
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c o m p e t i t i v e  r a n g e .  The record i n d i c a t e s  t h a t  t h e r e  was a 
d i s a g r e e m e n t  among Navy p e r s o n n e l  o v e r  w h e t h e r  D I R A D ' s  . 
proposal s h o u l d  be e x c l u d e d  a t  t h e  o u t s e t .  A l though  
D I R A D ' s  p r o p o s a l  was c o n s i d e r e d  weak, t h e  Navy c o n t i n u e d  
to  c o n s i d e r  t h e  proposal d u e  t o  i t s  low-cost. However, 
f o l l o w i n g  a u d i t s  c o n d u c t e d  t o  e s t a b l i s h  t h e  a g e n c y ' s  
p r e - n e g o t i a t i o n  cost p o s i t i o n ,  it became a p p a r e n t  t h a t  t h e  
price d i f f e r e n c e s  be tween  t h e  o f f e r s  would decrease a n a  it 
was unde r  these c i r c u m s t a n c e s  t h a t  t h e  Navy c o n c l u d e d  t h a t  
D I R A D  would have  n o  r e a s o n a b l e  c h a n c e  f o r  award. We see 
n o t h i n g  improper i n  t h e  Navy ' s  c o n t i n u e d  c o n s i d e r - a t i o n  of 
DIRAD'S proposal  n o r  do w e  f i n d  t h a t  t h e  Navy ' s  a c t i o n s  i n  
t h i s  r e y a r d  i n  any  way undermine  t h e  Navy ' s  d e t e r m i n a t i o n  
t o  e x c l u d e  D I H A D  from f u r t h e r  c o n s i d e r a t i o n .  The record 
shows t h a t  U I I W D  was p r o m p t l y  n o t i f i e a  of t h e  Navy ' s  
d e t e r m i n a t i o n  and w e  see no  e v i d e n c e  t h a t  t h e  Navy ' s  
a c t i o n s  were a n  attempt t o  p r e c l u d e  D I R A D  from f i l i n g  a 
protest  b e f o r e  t h e  Navy awarded t h e  c o n t r a c t .  I n  any  
e v e n t ,  w e  r e g a r d  t h e  f a i l u r e  t o  g i v e  n o t i c e  t o  a n  o f f e r o r  
t h a t  i ts  proposal was e x c l u d e d  f rom t h e  c o m p e t i t i v e  r a n g e  
a p r o c e a u r a l  i r r e g u l a r i t y  which does n o t  a f f e c t  t h e  
l e g a l i t y  of a n  a g e n c y ' s . a c t i o n s  u n l e s s  it p r e j u d i c e s  t h e  
offeror .  C S R ,  I n c . ,  B-213058, Mar. 28,  1984,  84-1 CPD 
11 364. S i n c e  D I R A D ' s  proposal was p r o p e r l y  e x c l u d e d ,  no 
p r e j u d i c e  was p r e s e n t .  

I n  v iew of our d e c i s i o n  d e n y i n g  t h e  p ro tes t ,  D I W D ' s  
claim f o r  proposal p r e p a r a t i o n  costs is d e n i e d .  

A Ha kw r y  H. Van * C l e v e  
() G e n e r a l  Counse l  
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